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 Introduction 

A few months after the required minimum share capital of a limited liability company (LLC) was 

reduced from €35,000 to €10,000 by the Company Law Amendment Act, it was reversed for tax 

reasons by the Tax Amendment Act 2014. However, in order to facilitate the formation of LLCs, the Tax 

Amendment Act introduced a formation privilege in Section 10b of the Limited Liability Companies Act. 

This provision allows the minimum share capital of an LLC to be limited to €10,000 in the first 10 

years after its formation (agreed in the original articles of association), only half of which must be paid 

in cash. Thus, privileged LLCs must pay only €5,000, instead of the €17,500 that regular LLCs must 

pay. This reduces shareholders' risk capital (ie, the portion of their contribution that may be 

requested) from €35,000 to €10,000 while the privilege applies. After the 10-year period has expired, 

a privileged LLC will be on equal footing with a 'regular' LLC, so that Section 10b of the Limited 

Liability Act is no longer lex specialis, and the entire contribution can be requested. 

Applicability in insolvency proceedings 

Pursuant to Section 10b(4) of the Limited Liability Companies Act, the reduction of shareholders' 

economic risk (ie, to €10,000) also applies in insolvency cases, depending on the date on which the 

insolvency proceedings are opened. As a result, shareholders need not pay more where insolvency 

proceedings are opened within the 10-year period, but are not completed until after the period 

expires. Problems may arise if managing directors delay insolvency or if the insolvency court does not 

act in due time, since the shareholders will be liable for the full contribution (ie, €35,000) if the 

insolvency proceedings are opened after the LLC's privileged status has expired. 

The privilege status described above limits only shareholders' risk capital and does not affect other 

liabilities, such as those under prohibited repayments of contributions, avoidance cases or (factual) 

managing directors' functions. For the purpose of insolvency, an LLC's over-indebtedness may be 

determined only on the basis of the privileged portion of a contribution (€10,000), since the non-

privileged portion cannot be called and cannot be used to satisfy creditors. 

Comment 

The fact that an LLC's privileged status need not be published (a requirement that had existed for 

safety reasons in the government bill) gives rise to particular concern for business partners and 

creditors. Potential business partners or creditors can avoid errors regarding an LLC's actual share 

capital only by inspecting the company's register or financial statements. 

For further information on this topic please contact Alexander Isola at Graf & Pitkowitz 
Rechtsanwälte GmbH by telephone (+43 316 833 777), fax (+43 316 833 777 33) or email (
isola@gpp.at). The Graf & Pitkowitz website can be accessed at www.gpp.at. 

The materials contained on this website are for general information purposes only and are subject to 

the disclaimer.  

ILO is a premium online legal update service for major companies and law firms worldwide. In-house corporate 

counsel and other users of legal services, as well as law firm partners, qualify for a free subscription. Register at 

www.iloinfo.com.  
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